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Charlottesville & A. Ry Co. v. Rubin. 

Jan. 16, 1908. 

[60 S. E. ioi.] 

Appeal — Disposition of Cause — Divided. Court — Affirmance. — The 
rule that, where an appellate court is equally divided, the judgment 
of the lower court is affirmed, does not rest upon statute, but is a. 
well-settled rule of necessity. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 3, Appeal and 
Error, §§ 4421-4427.] 

Error to Circuit Court, Albemarle County. 

Action by Sophie Rubin against the Charlottesville & Albe- 
marle Railroad Company. Judgment for plaintiff, and defend- 
ant brings error. Affirmed, on equal division of the judges who 
presided at the hearing of the case. 

PER Curiam. The petition to rehear in this case proceeds upon 
the mistaken theory that the order of affirmance is void, inas- 
much as the present statute (Va. Code 1904, § 3485) makes no 
express provision, as did the former statute, for judgments by 
divided court. 

The contention is founded upon the misconception that the 
origin of that procedure is statutory. On the contrary, the stat- 
ute was merely declaratory of a well-settled pre-existing rule of 
necessity. 

"Where the court is equally divided, so far as the point of 
division goes the judgment or decree of the court below is af- 
firmed. The Antelope, 10 Wheat. (U. S.) 66, 6 L. Ed. 268; 
Washington Bridge Co. v. Stewart, 3 How. (U. S.) 413, 11 L. 
Ed. 658; Durant v.. Essex Co., 7 Wall. (U. S.) 112, 19 L. Ed. 
154. Although, where the court is equally divided in opinion 
upon a writ of error, the judgment of the court below is affirmed, 
no principle is settled thereby. Etting v. Bank of U. S., 11 
Wheat. (U. S.) 59, 6 L. Ed. 419. On a point upon which the 
judges are equally divided the Supreme Court will pronounce 
no. opinion. Benton v. Woolsey, 12 Pet. (U. S.) 27, 9 L. Ed. 
987. Where the court is equally divided, it cannot change the 
decree of the circuit court, or exercise the discretionary power to 
allow interest, for this would be a new decree. Hemmenway v. 
Fisher, 20 How. (U. S.) 255, 15 L. Ed. 799. A writ of error 
was dismissed by the Supreme Court on a division of opinion as- 
to jurisdiction, where a fugitive murderer indicted in Canada 
was arrested in Vermont under warrant from the Governor upon 
demand for his surrender, and the state court refused to release 
him on habeas corpus. Holmes v. Jennings, 14 Pet. (U. S.) 540, 
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10 L. Ed. 579. When the court is equally divided, the judg- 
ment will be affirmed, with costs. Bauer v. Texas & P. R. Co., 

131 U. S. 430, 9 Sup. Ct. 795, 33 L. Ed. 209; Moffitt v. Miller, 
34 L. Ed. 539. Equal division of the court on motion for re- 
hearsing of judgment rendered, leaves that judgment in force, 
and does not result in affirming the judgment of the lower court. 
Carmichael v. Eberle, 177 U. S. 63, 20 Sup. Ct. 571, 44 L. Ed. 
672." Taylor on Jur. & Proc. of U. S. Sup. Ct. § 441. 

The other grounds assigned for a rehearing involve questions 
already considered, and upon which the court was divided. 
For these reasons, the prayer of the petition is denied. 

Note. 

The decision in this case was discussed at length in an editorial in 
13 Va. Law Reg. 810. 



Burton v. HadEn et al. 
March 12, 1908. 
[60 S. E. 736.] 

1. Deeds — Construction. — A deed recited that it was conceded by 
the grantor that the grantee had title to an undivided two-thirds in- 
terest in the property, and that the grantor disclaimed any interest 
or claim to that interest admitted to be vested in the grantee, but that 
whatever should be the grantor's interest in the land it was the intent 
of the deed to convey the whole of her interest be it one-third or 
more. Held, that the deed showed the recognition of an undisputed 
right, and not the intent to compromise doubtful rights. 

2. Equity — Mistake of Law — Relief — Maxims. — Ordinarily a mis- 
take of law, pure and simple, is not ground for relief, but the doctrine 
"Ignorantia juris non excusat" is confined to mistakes of the general 
rules of law, and has no application to mistakes of persons as to their 
own private legal rights. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 19, Equity, §§ 
15, 16.] 

3., Cancellation of Instruments — Grounds — Mutual Mistake of Law. 
— Where a person is ignorant or mistaken in respect to his private 
legal interests, and enters into a transaction, the legal scope and 
operation of which he correctly understands, for the purpose of 
affecting his assumed rights, equity will grant relief, treating the mis- 
take as analogous, if not identical, with a mistake of fact; and hence, 
where a person who owned a fee-simple estate in land believed her- 
self the owner of only a one-third interest, and conveyed her entire 
interest under that mistaken belief to a grantee laboring under the 



